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In order to facilitate efficient construction, maintain a 
property, and to build construction close to the 
boundary, it is often necessary to arrange an access, 
scaffold or crane oversail agreement with neighbouring 
property owners and any relevant leaseholders.   
 
The common law position 
Unless the works are in pursuance of the Party Wall etc 
Act 1996 (also see our information sheet on this Act), 
taking access without permission is likely to constitute 
trespass.  This was clearly established in John Trenberth-
v-National Westminster Bank 1979, whereby a scaffold 
erected to maintain a bank building, without 
permission, was deemed to be an actionable trespass.   
 
Repairing Buildings 
Following the judgement in John Trenberth-v-National 
Westminster Bank (1979), it was clear that access 
required for legitimate repairs was required.  This 
requirement ultimately led to the Access to 
Neighbouring Land Act 1992 (ANLA).  However, the 
legislation is notoriously difficult to wield and is in 
practice rarely used.  
 
What is the solution when access is required? 
Unless the work is in pursuance of the Party Wall Act 
1996, or there is an express right in the property deeds, 
it is highly likely that a process of negotiation will be 
required, and an appropriate licence be put in place.  
There is usually a basis for agreement, but it should be 
remembered at all times that this cannot be forced 
upon a recalcitrant neighbour.  It should also be noted 
that where there is a right of way over another 
property within the deeds, this may not translate into a 
right to erect scaffold or a crane over this 
neighbouring land.  If in doubt you should always 
check this with your solicitor.   
 
What if the crane does not carry a load over the 
neighbour?  
The position with regard to this was settled in 
Brewhouse Developments-v-Berkeley House 
Developments (1987), where it was found that even 
when a crane is not carrying a load over neighbouring 
property, the ‘jib’ still constitutes trespass.  On this basis, 
where a crane on ‘free-slew’ oversails neighbouring    

land, it will still be regarded as a trespass. 
 
CPMC & Access Agreements  
We are an experienced professional practice when it 
comes to establishing the nature and details of adjoining 
owners and making contact with them to discuss 
potential access terms.  In addition, we are well versed in 
the production of access licences and supporting 
documentation, such as schedules of condition and 
annotated plans relevant to the access required. We 
regularly assist with the negotiation of a premium where 
required and can also liaise with local authorities 
regarding highway oversail licences.  
 
In addition to access agreements we also provide rights 
of light analysis, over-shadowing and BRE compliant 
Daylight and Sunlight reports and advise on post planning 
access and construction matters such as The Party Wall 
Act 1996.  Please contact us for further information.   

   
Useful Facts 

 Consider enlisting our services early in the scheme 
design in order for us to liaise with neighbours and 
establish their position on access at an early stage 
when design amendments are relatively easy to 
achieve.   

 The use of a ‘luffing’ or ‘scissor’ crane may be more 
expensive but can be used to avoid oversailing 
certain neighbours or may strengthen your 
negotiation. 

 When over-sailing public infrastructure, such as 
railways, the authority may require you to ‘de-rate’ 
the crane, which means reducing the maximum 
amount it may lift and thereby increasing the 
associated safety factor. 

 You should be aware that leaseholders may also 
be deemed to own the airspace above their 
building if it is not specifically limited within the 
demise of their lease.     

 There may already be a reciprocal right to access 
registered within the title deeds. 

 Access may be granted under section 8 of The 
Party Wall etc. Act 1996 if the relevant work is in 
pursuance of the Act.   

Please note that this document is intended to be a brief information 
sheet and not a detailed guide to access agreements 

 


